THE STATE OF NEW HAMP3HIRE

BOARD OF MANUFACTURED HOUSING

Waren and Eleanor Turner ) Docket no. 001-99
Judith M. Precott ) Docket no. 002-99
Edward Morin ) Docket no. 003-99
Murid T. Sveeney ) Docket no. 004-99
Carl Coolbaugh ) Docket no. 005-99
VyniaMcDermatt ) Docket no. 006-99
Complainants ) (Consolidated)
V. )
)
Lymean and Faye Hammond dl/a )
)

Hammond Village MHP
Hearing hdd on March 19, 1999, a Concord, New Hampshire,
FINDINGS OF FACT, CONCLUS ONS OF LAW AND ORDER
ON MOTION FOR SUMMARY JUDGMENT
The Board of Manufactured Housing (“the Board”) makes the fallowing findings of fact and
condusons of law and issues the fallowing Order in the above-referenced matter.

PARTIES
1. Judith M. Presoott was & dl times rdevant to this matter, alawful tenant of the Hammond Village

MHP, amanufactured housing community located in Raymond, New Hampshire

2. EdwadMoainweasa dl timesrdevant to this matter, alanful tenant of the Hammond Village
MHP, amanufactured housing community located in Raymond, New Hampshire

3. Murid T. Sweeney was & dl times rdevant to this matter, alawful tenant of the Hammond Village
MHP, amanufactured housing community located in Raymond, New Hampshire

4. Cal Codbaughwasa dl timesrdevant to this metter, alawful tenant of the Hammond Village

MHP, amanufactured housing community located in Raymond, New Hampshire
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VyniaH. McDermaott was & dl times rdevant to this metter, alawful tenant of the Hammond
Village MHP, amanufactured housing community located in Raymond, New Hampshire
Warren & Eleanor Turner were & al timesrdevant to this métter, alawful tenant of the
Hammond Village MHP, amanufactured housng community located in Raymond, New
Hampshire
Hammond Village MHP (“the park”) is amanufactured housng community located in Raymond,
New Hampshire
Lymean and Faye Hammond are the owners and operators of Hammond Village MHP. For
purposes of darity, Lyman and Faye Hammond and the park shall be treated in this Order asa
unified entity and shdll be identified as “ Respondent.”

ISSUE PRESENTED
In this matter, Complainants seek a determination with repect to the following issues
a Whether Respondent’ s requirement that the Complainants replace their partidly buried all

tanks with above ground tanks & their cost condtitutes an attempt to charge tenants for repair
or maintenance of an underground sysem in vidlaion of RSA 205-A:2, IX;
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PRELIMINARY MOTIONS
A. Mation For Summary Judgment
Respondent has filed amation for summary judgment with repect to each Complainant’ s action.
These motions raise essantiadly identicd arguments and will be treated here as aunitary filing.
Respondent saeks summary judgment in this metter based on two arguments: Fre, Respondent
suggests that Complanants did not comply with N.H. Admin. R Man 201.14(a) (good faith
atempt to resolve) because they faled to regpond to its counsdl’ sletter of January 21, 1999, in
which Respondent offered to compromise with Complainants regarding the subject of their
disoute. See paragraphs 10-12 bel ow.
Asaninitid matter, this Board has previoudy ruled that dismissal of an action isnot arequired
sanction for fallure to comply with N.H. Admin. R Man 201.14(a). Cetify that 5 busness days
prior to filing acomplant, the potentid complanant in writing, shal natify the party agang whom
the complaint may befiled of the condition which would constitute the complaint. The potentid
complanant shdl meke agood fath atempt to resolve the matter without filing acomplant. Any
complaint filed with the board shall indude a certification thet the complainant has complied with
thisrequirement.
In this case, the Board need nat reech thisissue because the record of each complaint indicates
thet the Complainants dl notified Respondent of their dissatifaction with and objection to the
park’ s origind demand that they pay for removd of ther all tanks
The Board rules that these natices conditute subgtantial compliance with N.H. Admin. R Man
201.14(a); and thet, if the Complainants found the reply of the park owner’s counsd to be
unacoeptable, they were under no obligation to respond to thet reply before filing for adjudication

before this Board.
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In addition, Respondent moved for summary judgment based on its essantid argument that RSA
205-A:2, IX does not goply to the Stuation presented by the Complaints. At hearing, the Board
ruled that dl subgtantive issues raised by the Respondent regarding the gpplicability of RSA 205
A:2, 1X to this matter raised factud issues which required the hearing of evidence. The Board
therefore denied Respondent’ s motion for summary judgment and deferred judgment on the
Issues rased until after hearing. That judgment is now rendered beow.
B. Mation To Recuse Jimmie Pursdley
For the reasons dated in the record, the Board voted to deny the Respondent’ s motion to
disqudify and recuse Jmmie Pursdley from condderation of this metter.

FINDINGSAND RULINGS

This matter arises as a conseguence of anatice sent by park management to certain park
resdents, induding the Complainants, on or about January 6, 1999. The notice required
resdents to remove in-ground oil tanks Stuated beneeth thair homes and replace them with
above-ground tanks at their own expense.
Complanants objected to the requirement announced in the January 6 natice. It istheir pogtion
that they do not own the ail tanks and thet, if the park wishes to replace them with above-ground
syseams, itisfreeto do o, a its expense.
Subsaquently, park management dtered its position in this metter by notice to resdents dated
January 21, 1999, Inthat natice, park management sated thet it would remove the resdents in-
ground tanks and rengd| them above ground on acement pad a the park’ sexpense. The natice
further provided that the park would be respongble for damage to the tanks during the process of

remova and reinddlation; and thet resdents could, if they wished, purchase new tanks and have
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them on Ste when work crews arrived for removd of thein-ground tank. The park would then
absorb the cogt of inddlation of the new tank.

In addition, the notice induded an “ acknowledgment” to be sgned by residents as a condition to
the park’ s agreement to perform asindicated in the notice. The acknowledgment contained three
dements that Complanants have found objectionable

Hrg, the acknowledgment contained areditation that: “I undergand and agree that the in-ground
fud tank and any replacement tank is, and shdll continue to be, my property.”

Second, the acknowledgment contained adisdamer of any warranty or guarantee associated
dther with the remova or reinddlation of the resdents existing in-ground tanks, or with the
purchase of anew tank.*

Third, the acknowledgment recited the resdents acceptance of the park’ s position that “the park
owner has not admitted lidhility for remova and rengdlation of this[gc] in- ground fud tank but
that the park owner is providing this service to the tenants as a courtesy.”

Taken together, the Complanants sugges, these provisons amount to an acquiescence to the
park’ s fundamenta pogtion that the ail tanks are the property of the resdents and not the park.
While the park’ s offer would diminate any charge to tenants assodated with the removd and
reinddlation of the tanks, the acknowledgment, if Sgned, would amount to an acceptance by the

resdents of lighility assodated with the future maintenance, repair, or performance of the tanks

1

Complainants also raised the issue of whether this warranty language was intended to absolve park

management from any liability for damage to residents’ homes caused during or by the removal process. Although
the testimony is not wholly clear on thisissue, the Board understands Mr. Lyman and counsel to have asserted at
hearing that this was not the intent of any language in the acknowledgment and that park management understands
and acceptsin principlethat it would be liable to residents for any damage to their homes caused during or by the
projected removal of the tanks by park employees or contractors.



25.

26.

217.

28.

-6-
Of particular concarn to the Complainantsis the issue of whether, by Sgning the acknowledgmernt,
they would be acogpting atrandfer of potentid lighility assodaed with any failure of the tanks and
consequent ail leskage, with its attendant environmentd impact and codts.
Thus, in its present posiure, these cases pose the issue of whether the acknowledgment proffered
by park management to residents as a condition precedent to management’ s absorbing the cods
of removing and reinddling in ground ail tanks condtitutes an attempt to charge tenants “for repair
or mantenance to any underground sysem, such as all tanks, or water, dectricd or septic
systems, for causes not due to the negligence of the tenant or trandfer or [an] atempt to trander to
acurrent tenant responghility for such repar or mantenance to the tenant by gift or otherwise of
al or part of any such underground system.” in violaion of RSA 205-A:2, IX.
Thisissue turns on two fundamentd quedtions which are in dispute between the Complainants and
thepark. Fr4g, the Board mus determine whether, on the facts presented, the in-ground il tanks
inddled beneath the Complanants homes condtitute underground systems within the meening of
RSA 205-A:2, IX.
Second, if the tanks are indeed underground systems under RSA 205-A:2, 1X, then the Board
must determine whether the park in fact owns the tanks or whether the tanks have dways been
the property of theresdents. If the resdents have dways owned the tanks, there is no reason
why the park may not seek an acknowledgment of thet fact as a condition to voluntarily absorbing
the cogt of their removd and reinddlation. If, on the other hand, the park owns the tanks, then
the acknowledgment would, as Complainants mantain, amount to atrander of ownership
responsibility to the resdents, which isforbidden by RSA 205-A:2, IX.

A. Arethe ResdentsIn-Ground Fud Tanks“Underground Sysems’
Within the Meaning of RSA 205-A:2, I X?
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The Board acknowledges that there is some digoute in tesimony regarding the question of
whether the fud tanks of dl complainants are actudly inddled underground. Infadt, it gopears
from testimony thet the tanks are each set in the ground to varying depths and that no Sngle tank
a issuein this case can be undergood to lie fully underground.

Respondent argues that such in-ground placement of individud tanks does not condtitute an
“underground sysem” within the meaning of RSA 205-A:2, IX for two reesons fird, that
individud tanks do not conditute a“sysem”; and second, thet partialy buried tanks should not
be congtrued to be “underground.”

A mgarity of the Board rgects these arguments. Rather, the Board rulesthat it must be guided
by the plain language of the datute, as reasonably condtrued; and thet, under this Sandard, the
Complanants ail tanks do qudify as underground systems, subject to RSA 205-A:2, IX.

Hr, the Board nates thet the plain language of the datute dearly indicatesthe intent of the
legidature to indude sngle ail tanks within the definition of underground sysgems. Thus the datute
agoplies by itstermsto “any underground system, such as ail tanks, or water, dectricd or septic
sysems” The spedifidty of thislanguage dictates the condusion thet the legidature recognized
the common fact thet ail tanks are ordinarily sand-adone inddlations, to which the controlling
datutory phrase“system” may not drictly apply. However, by speaifying ol tanks asa particular
example of a“sysdem,” the daute cdearly is meant to indude all tanks as* sysems’ for Satutory
purposes.

For that reason, the Board rules that eech of the Complainants all tanks are“sygems’ within the

meaning of RSA 205-A:2, IX.
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Second, the Board cannot adopt Respondent’ s argument that in-ground tanks are not
underground tanks within the meaning of the datute. Thisresult is dictated by both Satutory
andyss and common sense
The common sense ansver istha any gtuation in which an all tank is Stuated patidly or fully
underground presentsidenticd repair and maintenance issues and dl but identical risks of leskage
with respect to the buried portion of thetank. Given the spedifiaty of the Satute with repect to
ail tanks the Board infersthat the issues and risks assodated with ail tanks was aprimary
concarn of the legidaure in drafting the Satute for the bendfit of park resdents.
Takentoitslogicd conduson, Respondent’ s argument would provide park owners with a broad
loophale in the datute' s coverage, by permitting park ownersto trandfer repair and maintenance
responghility for ail tanksto resdents by the smple expedient of indaling themwith only a
portion of the tank below ground; and to thus evade any reponghility for leekage of the
underground portion of atank, Smply by not fully covering it. The Board does nat bdievethe
datute can be that easlly evaded.
Therefore, the Board rules that the Complainants in-ground tanks do condtitute “underground
sysems’ within the meaning of RSA 205-A:2, X, and are therefore subject to the protections

accorded by that Satute,

B. Who Ownsthe Oil Tanks?

38. Respondent’s more compelling argument is that the park’ s actions -- and in particular, its proffer

of the acknowledgment -- does not conflict with RSA 205-A2, IX because the park does nat,
and never has, owned the ail tanks. Rather, according to the Respondent, the ail tanks have been

the exdusive persond property of the Complainants Snce the inception of thar tenandes
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39. Complanants paint to two facts which they maintain demondrate thet, when the tanks were
inddled, the Complanants were not undersood to have any ownership right with repect to them.
Hr, they note that they had no say in the origind placement of the tanks in-ground and benegth
the skirting of therr homes

40. Second, they point to language in paragrgph 19 of the park Rules and regulations asin effect prior
to 1990, which spedficaly forbade them to take ail tanks with them if they choseto move out of
the park .

41. Itisagreed that dl Complainantsin this matter excgpt Murid Sveeney purchased manufectured
housing units for ingtallation on lotsin the park between 1985 and 19902

42. Thehomesof dl Complanants - induding the home ultimatdly purchased by Ms Sweeney -
were purchased from, and inddled and postioned by, Mr. [William] Lee, of Lee Homes

43. Berause Mr. Leg sbudnessisno longer in exigence, he was nat able to produce billsof sde
which could demondrate thet the ail tanks were separately itemized as equipment purchased by
the Complainantsin connection with the sle of their homes®

44. Thereis, however, no dispute that Mr. Lee placed in-ground oil tanks beneeth eech homein
connection with the inddlation of the home.

45. Mr. Lyman tedtified that the Complainants (and Ms. Sveeney’ s predecessor) dl had discretion
regarding the placement of ther homes on ther lats and regarding the placement of in-ground

tanks benegth thair homes

2 Ms. Sweeney purchased her home from aprior resident in or about 1992.

% For the reasons set forth below, the Board would not find the fact that the Complainants had purchased oil tanks as
separate itemized equipment from Mr. Lee dispositive of the question of whether the Complainants may be deemed
owners of the oil tanks today.
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However, with respect to the in-ground tanks, Mr. Lyman' stestimony was not supported by the
recollection of any of the Complanants, nor, gnificantly, by thetesimony of Mr. Lee. Tothe
contrary, Mr. Lee tedtified that the decison to podtion the tanks in-ground and beneeth the
skirting of each home was made by him a the indruction of Mr. Lyman; and that homeowners
were nat typicaly induded in thisdecigon.

Moreover, Mr. Lyman himsdf tedtified thet, in or around 1990, he became aware thet the better
practice in inddling ail tanks was to anchor them above ground on a pad and thet he ather
ingructed or agread with Mr. Lee that future indalations of ail tanksin the park would be handled
in thet way.

More troublesome, in the Board' s view, isthe fact that the rules and regulations of the park in
force a thetimethe ail tanks at issue here were inddled forbade resdents from taking the ail
tankswith them if they moved. Thisprovison isdearly incongstent with Respondent’ s pogtion
that Complainants have dways owned the tanks

Infact, the provison can only befairly reed asindicating thet the park itsdf was assarting
ownership rights with respect to the ail tanks upon their placement in-ground.

Thisreading would obtain even if the Complainants could be shown to have separady purchesed
thetanksfrom Mr. Lee. Under that scenario, the language of the rules forbidding resdentsfrom
removing the tanks would indicate that the park conddered the tanks to be fixtures gopurtenant to
the lotswhich it had rented to the Complainants. It is of course, settled law that non-removeble
fixtures become afixed part of the redty to which they are atached and are owned by the owner
of the redty.

Mr. Hammond' s only response to thisargument isto sy, in essance, thet the plain language of his

rules and regulationswas in error and of no effect. Acoording to Mr. Hammond, hisorigind rules
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were drafted by him and hiswife in connection with the opening of their park in or around 1985.
He did not have bendfit of counsd at the time and he essentialy cobbled his rules together from
drafts of other parks rules.

IN 1990, he revisad hisrules at the suggestion of counsd. Among the changes he made was the
dimination of paragraph 19. According to Mr. Hammond, this change was made because it was
inconggent with his undersanding of the Complainants ownership rights with respect to the
actud ownership rights with respect to the all tanks
At the sametime, the Board findsiit troublesome that this substantive change in the language of the
park’ s rules and regulations occurred a or around the same time that Mr. Lyman, by hisown
admisson, was becoming concerned about sefety and lighility issues aidng from in-ground tanks;
and & or around the time that he ceased dlowing the inddlation of in-ground tanksin his park.
Viewed in thislight, the language change in 1990 may fairly be undersood to be exactly what the
RSA 205-A:2, IX forbids an atempt to trandfer regpongihility for an underground sysemto the
Complanants by gift.

Smilaly, thelanguage a isue in the recent acknowledgment gopearsintended to effectuate the
samerellt: to formdize atrander of ownership of, and repar and maintenance responghility for
the ail tanks from the park to the Complainants

The Board finds that, on the record before it, the park may not require its tenants to agree to such
atrander.

ORDER

WHEREFORE, the Board enters the fallowing Order:

A. The Boad findsthat the ail tankslocated on the lots rented by the Complainant are the property of

the park as afixture to leased redlty.
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B. Asafixtureto leasad redlty, the tanks are and must remain as an agpect and term of
Complanant’ stenandes, and may not be removed by the park without adequeate
replacement.

C. Respondent has no right to charge the Complainants for any cost associated with removd of
the all tanks and their rengdlation above-ground.

D. The ddetion of Paragraph 19 from the parks rules and regulations does not establish thet the
Complanants have any ownership rights with respect to the all tanks and isineffective to
trander ownership of the tanks from the park to Complainants. RSA 205-A:2, IX.

E. Respondent may not require Complainants to execute the acknowledgment as a condition of
walving any assarted charge for removd of in-ground ail tanks from their lots

Rulings on Respondent’ s Requests For
Findingsof Fact and Rulingsof Law

The Board makes the fallowing rulings on Respondent’ s requests of Findings of Fact and Rulings
of Law.*

Granted if condrued to describe the Complaints filed heren.
No response required.
Granted.

Granted to the extent that no evidence in this matter indicates thet the Respondent purchased the
fud tanks a issue otherwise denied.

Denied.
Denied.
Denied.

Denied.
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A decision of the board may be gppeded, by dther party, by firgt goplying for arehearing with
the board within twenty (20) business days of the derk’s date bdlow, not the date this deddon is
recaived, in accordance with Man 201.27 Decisons and Rehearings. The board shdl grant arehearing
when: (1) there is new evidence not avallable a the time of the hearing; (2) the board's decison was
unreasonable or unlawful.

ORDERED, this____day of ,1999
BOARD OF MANUFACTURED HOUSING

Kenneth R. Nielsen, Esg., Chairman

Members participating in this action
Stephen J. Baker

Richard R. Greenwood

Rep. Robert J. Letourneau
Kenneth R. Nielsen, Esg.

Jmmie D. Pursdley

Forence Quast

Linda Rogers

CERTIFICATE OF SERVICE
| hereby certify that a copy of the forgoing Order has been mailed this date, postage prepaid to

Warren & Eleanor Turner, Judith M. Prescott, Edward Morin, Muriel T. Sweeney, Carl
Coolbaugh, VyniaMcDermott, Lyman & Faye Hammond and Jorel V. Booker, ESg.

Dated:

AnnaMae Twigg, Clerk
Board of Manufactured Housing
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* Respondent submitted Requests for Findings and Rulingsin all of the consolidated cases. Because the requests
were essentially identical, the Board will treat them as a unified filing and this response shall apply to all cases.



